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April 18, 2013 

Commissioner Amy Pitter 
Massachusetts Department of Revenue 
Rulings and Regulations Bureau  
100 Cambridge Street 
Boston MA 02114 
 
Subject: Guidance with Respect to Brownfields Tax Credit Applications  
              Response to Draft Directive 13-XX 
 

Dear Commissioner Pitter:   

The LSP Association (LSPA) is the non-profit, professional society for Licensed Site Professionals 

(LSPs), the environmental consultants licensed by the Commonwealth to oversee the investigation and 

remediation of hazardous waste sites in Massachusetts, and for other professionals (attorneys, laboratory 

personnel, contractors, etc.) involved in these activities. Through education and information, we work to 

help our nearly 1,000 members achieve and maintain high standards of practice in overseeing the 

assessment and remediation of hazardous waste disposal sites. Our members work with their 

institutional, non-profit, government, and private clients to remediate contaminated sites, often in 

economically distressed areas, so these properties can be placed back into active and productive use.  

We are writing in response to the referenced draft Policy Directive regarding Brownfields Tax Credits. 

Since 1998, the Brownfields Tax Credit, created as part of the Brownfields Act, has been a key factor in 

attracting new investment in properties that might otherwise be tied up in litigation and financial woes, 

while ensuring that the Commonwealth's high standards for public health, safety, welfare and the 

environment are met. Sites that would otherwise have remained dormant, or contaminated, have become 

cleaned up and useful again. These success stories are ones in which our members are actively involved. 

The Brownfields Tax Credit (BTC) program has been operating for many years and by any measure is a 

model state program. It meets all of the criteria set forth by the Massachusetts Tax Expenditure 

Commission, which recommended that all tax credits meet four criteria:  

 Meet a clearly identified public policy goal;  

 Undergo a periodic database review;  

 Undergo a periodic review by the legislature; and 

 Have an accountability mechanism with a "clawback" of benefits if the applicant fails to meet any 
of its obligations.  

The Brownfields Tax Credit meets each of these criteria. For these reasons, we understand that there is 

widespread support among the members of the Legislature and Administration for the program. 
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The changes proposed in the Policy Directive, however, are of great concern to our members and their 

clients. These changes will doubtlessly affect project planning and important environmental and economic 

investments in our cities and towns.   

Our concerns fall into three categories: 

1. The impact of proposed changes on existing applications 

2. The restriction of costs eligible for reimbursement  

3. The process by which the draft Policy Directive was developed 

Impact of Proposed Changes on Existing Applications 

Perhaps the most insidious and harmful effect of the proposed changes would be the breakdown of the 

trust and confidence in the program that would inevitably occur should the changes proceed as proposed. 

Prior to this proposed Policy Directive, the rules and guidelines have always been clear and 

straightforward. The BTC is a “by right” credit, meaning that if you meet the criteria, you are sure to get 

the credits after your cleanup is complete. For this reason, developers can rely on the funds generated by 

the credit and can confidently plan on their financing. Thus, the credit truly does serve as an incentive for 

new cleanups and development.   The BTC is taken into account during the project planning process and 

in developers’ pro forma statements, and is often a key factor in financing important projects. 

Applying the proposed changes to applications already in the review process would dramatically and 

permanently remove that trust. By arbitrarily changing the application requirements after the fact, the 

State would be signaling that no project is safe from future changes. Therefore, developers and not-for-

profits planning projects would no longer be able to count on the credit. Inevitably, its incentive value 

would be reduced or destroyed, with the predictable consequences of fewer Brownfield redevelopments, 

fewer jobs created, and fewer sites cleaned up.  

The LSPA recommends that any changes to the current BTC be applicable only for those sites that are 

not already in the review process, e.g., only those applications received after an established future date.  

To have proposed changes in effect retroactively and immediately is a very unusual approach to 

establishing new policy or clarifying existing policy. 

Restriction of Costs Eligible for Reimbursement  

Directive 2 of the draft Policy Directive proposes to restrict the costs eligible for reimbursement to those 

incurred through the initial filing of the Response Action Outcome Statement (RAO) or Remedy Operating 

Status submittal (ROS), and to exclude any additional response costs incurred thereafter. This does not 

reflect the reality of how sites are cleaned up under the Massachusetts Contingency Plan (MCP). It also 

seems to directly contradict the Department’s own guidance from several months ago which confirmed 

that “post-RAO” response costs are eligible. 
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Under the MCP, certain sites that are making significant progress toward a Permanent Solution may 

qualify for Remedy Operating Status. ROS is not an endpoint but rather a milestone for sites that have 

met all of the regulatory requirements and are making progress toward the legislative goal of “No 

Significant Risk.” There seems to be no credible reason to decide that costs incurred while in Remedy 

Operating Status would not qualify as reimbursable as long as the program goals are being met and the 

LSP affirms this through the normal semi-annual reporting process. Of course, we agree that if a credit is 

granted for a site that later terminates ROS, the credits should be subject to recapture. 

Similarly, costs are often incurred following the filing of an RAO if a site owner decides to perform 

additional remediation, for example to remove an Activity and Use Limitation (AUL) from the site and 

therefore reduce the site’s environmental risks and make the property acceptable for unrestricted use. 

The Brownfields Tax Credit should encourage these types of costs, not exclude them from the expense 

base on which the credit is calculated.  

To truly incentivize the brownfields program, the LSPA recommends that the Department allow post-RAO 

costs for eligibility.  The October 2012 report by Redevelopment Economics entitled “Analysis of the 

Economic, Fiscal, and Environmental Impacts of the Massachusetts Brownfields Tax Credit Program,” 

prepared for NAIOP Massachusetts and the Massachusetts Economic Development Council, clearly 

indicated that the vast majority of sites cleaned up, or in the process of being brought into compliance, will 

have unrestricted uses.  Cleaning up to a higher level is a good thing, offering communities more 

opportunities and more flexibility for the productive re-use of land.   

Process by Which the Draft Policy Directive was Developed 

Finally, the LSPA is concerned about the process followed by the Department of Revenue for developing 

this draft Policy Directive. The BTC program was created by the Legislature in 1998 and amended 

significantly in 2006, with the specific intent of spreading its benefits widely to encompass not-for-profit 

organizations and others without a significant tax liability. We believe that the draft Policy Directive goes 

well beyond “clarifying” the program and actually changes it significantly, restricting its usefulness.  

The LSPA believes that the changes proposed by the draft Policy Directive are significant and, as such, 

should be discussed and debated in the state legislature, through the typical legislative process.   As with 

the 2006 amendments, the proposed changes are not well suited for issuance through a policy directive. 
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We encourage you to seriously consider our comments and recommendations.  We feel that many of the 

proposed changes would be detrimental to the continued success of the BTC program.  The LSPA would 

be pleased to make available one or more of our members should you wish to pursue additional 

information on this topic from practicing LSPs. Thank you for your consideration. 

Very sincerely yours, 

     
 

Cole E. Worthy III, LSP     Wendy Rundle 
President, LSP Association    Executive Director, LSP Association 
 
cc:   
Kenneth L. Kimmell, Commissioner, Massachusetts Department of Environmental Protection 
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